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1. GeneWatch UK is a not-for-profit group that monitors developments in genetic technologies from a public interest, environmental protection and animal welfare perspective. GeneWatch believes people should have a voice in whether or how these technologies are used and campaigns for safeguards for people, animals and the environment. We work on all aspects of genetic technologies - from GM crops and foods to genetic testing of humans.  Most of GeneWatch’s funding comes from charitable trusts and foundations.

2. We have structured the format of this response to map onto that used in the consultation. However, we do not restrict ourselves to the questions highlighted in the consultation document because these do not include all the relevant issues that GeneWatch believes the Government should be considering.

General Background

3. There is a serious omission in the section that describes the general background to coexistence and that is public attitudes to GM crops and foods in the UK. This is important because the public’s views should form a crucial element in shaping the coexistence system, especially as many uncertainties exist and citizen’s values and preferences should help shape the decisions to be made.

4. There is a considerable amount of information about public attitudes to GM that could usefully inform the Government’s approach to coexistence and liability. This includes the Government’s own public debate ‘GM Nation?’,
 as well as a considerable body of other research.
 The key findings of this research that have relevance to this consultation are that:

· people are generally sceptical of the claimed benefits of GM crops;

· there is little trust in government or industry to regulate GM crops and foods from a public interest perspective; 

· people want choice to be maintained, particularly to be able to avoid GM foods; and

· there is a desire for a precautionary approach to be adopted.

5. The failure to recognise and draw on such findings has led to a consultation that endorses the ‘principles’ established by the European Commission (para 36) rather than those that the public are likely to endorse. The approach taken in the consultation emphasises technical, economic and practicality considerations for farmers, perversely neglecting the concerns of UK citizens.

6. This approach, where the concerns of citizens are marginalised, has contributed not only to the generation of the whole GM fiasco,
 but also to the crisis in democracy that currently faces us.
 The Government’s proposed approach to coexistence is unlikely to build trust. 

7. In para. 25 of the ‘General Background’, the statement is made that: ‘Only crops assessed as having no harmful impact will be approved for release, and therefore coexistence measures are not  required for safety reasons’. The implication in this statement is that no harm could possibly arise from the release and use of a GM crop or food because it has been assessed. Whilst GM crops and foods have been subject to a risk assessment, knowledge is incomplete and the statement is misleading and a false premise on which proceed. This kind of statement also fuels public mistrust because people know that it is not possible to have such certainty. In fact, depending on their format, coexistence measures could provide a very useful safety net if assumptions in the risk assessment prove wrong. Examples where limiting contamination of neighbouring crops or related wild species could prove to be a useful safety strategy include if, over time,:

· a GM food is found to be allergenic – limiting contamination would mean affected individuals had an alternative supply of the food;

· increased persistence of GM volunteer weeds resulted in the use of more dangerous pesticides – by limiting the incidence and spread of such weeds, the use of harmful chemicals to control them could be limited;

· hybrids formed between GM crops and wild relative prove to be invasive – limiting the potential for hybrids to be produced will limit the scale of the problem.

GeneWatch believes that coexistence measures should be seen as part of a precautionary approach to the introduction of GM crops that includes environmental and human safety. This would be consistent with the public’s desire for caution and would allow learning to take place and, in the case of unanticipated effects, would allow corrective action to be taken before any irreversible changes arise.

8. The interpretation of the 0.9% threshold as the target of coexistence measures is at odds with what the public is likely to welcome. In para. 28, the phrase ‘adventitious or technically unavoidable’, which should mean the presence of GM material is accidental and cannot be avoided, is equated with ‘reasonable steps’ and what is considered ‘realistic’.  The use of the threshold in this way to facilitate contamination seems wrong in principle and there is also legal uncertainty over whether the 0.9% labelling threshold should be translated into the target for coexistence measures to achieve. Therefore, GeneWatch believes that by aiming to allow contamination up to a 0.9% level could leave any new laws or guidelines open to legal challenge and fail to meet the expectations of the public. 

Coexistence measures: initial considerations

9. In relation to the proposed scope of the coexistence regime, the restriction to crops that are placed on the market (and the 0.9% threshold) is another example of how the public’s views have been marginalised in developing coexistence plans. All the evidence suggests that they would not support the exclusion of other crops, such as those grown on allotments. Furthermore, gardeners and allotment holders have not been included as consultees or included in the stakeholder meetings concerned with developing the proposed coexistence regime. Therefore, this process has not been fair or reasonable. Relevant organisations excluded are the National Society of Allotment and Leisure Gardeners and the more than 70 allotment associations that are listed on the following link: http://www.kitchengardens.dial.pipex.com/allotlinks.htm
Allotment holders and gardeners may:

· sell their produce at local shops, 

· be striving to avoid GM foods by growing their own produce; or 

· be growing organically.

10. In a similar vein, it is arbitrary and fails to respect people’s concerns about GM crops, to exclude maize being grown for animal fodder from coexistence rules. The fodder being fed will be used in the production of a marketable product, such as milk or other dairy products. Several supermarkets are taking steps to remove GM ingredients from animal feed in conventional systems in recognition of the demands of their customers. If farmers want to feed non-GM fodder to their animals, they should not be expected to tolerate GM contamination from neighbouring farmers.

11. GeneWatch does not believe that the restriction on the scope of coexistence rules to crops that are being directly marketed is either rational or fair. DEFRA must seek out the views of gardeners and allotment holders and take their interests into account.
12. In relation to sources of GM presence, evidence shows that one major source arises because of human error and poor quality control.
 Whilst it is not possible to put a figure on this, DEFRA has to recognise the potential for this and consider the implications for coexistence both in relation to efforts to control contamination from other sources and the need for monitoring or effectiveness.

13. In relation to assumptions, the ‘initial considerations’ makes a large number which should be systematically listed and the implications of the assumption being wrong examined. These include:

· that seed thresholds will be agreed to be 0.3-0.5%. The threshold in seed will be very important, yet the implications of different levels has not been explored; 

· that volunteers will not lead to significant gene flow between farms. The control of weedy beet populations will be an important factor in preventing contamination in neighbouring farms and the introduction of a GM weed beet population. Whilst pollen flow may not be important in relation to contamination of the vegetative beet used for sugar production or fodder, it is important in relation to the production and extension of weedy beet.  Coexistence plans could usefully seek to control this.

· that transport is not an important source of contamination between farms. Research with beet has shown that seed movement can lead to movement of weedy beet to an extent that it may not remain on a farm. 

Proposed coexistence measures and statutory separation distances

14. The whole of the proposed coexistence measures and statutory separation distances are based on numerous uncertainties and assumptions.  For example, it is assumed that requiring farmers to avoid contamination will be impracticable and onerous, yet there is little or no evidence to support such a conclusion. Whether GM farmers will follow codes of practice and whether the system to inform neighbours about their growing plans will work smoothly is completely unknown. Rather than waiting 2-3 years following commercial growing before monitoring of effectiveness begins (Annex B, para 75), DEFRA should design a precautionary system based on a gradual introduction and close monitoring. This would follow the advice of the AEBC and could start with a system designed to prevent contamination and gather evidence about how practicable this was and then adjust the rules (to make them more relaxed or strict). Such a precautionary introduction would include wider separation distances than those proposed for oilseed rape and maize, starting with distances 10 times greater. This approach would also sit more comfortably with a Government committed to ‘evidence based’ policy making.

15. Although GeneWatch believes that a precuationary approach is required, our preferred option for ensuring this is through a strict liability system that we describe below, rather than through the mixture of statutory controls and industry managed codes of conduct. 

Redress for economic loss: the GeneWatch alternative approach

16. GeneWatch believes that an excessive amount of public money is being invested in developing coexistence measures for GM crops that appear to have very little future in the UK. We believe a system is needed to ensure coexistence works in a manner that protects non-GM farmers and where the growing of GM crops is not being subsidised by the public through testing and policing schemes. The proposed system is a mish-mash of regulation and codes of conduct that looks cumbersome, expensive, prone to failure and unlikely to convince the public that their choice of non-GM products from UK agriculture will be preserved. Most disturbingly, the industry itself could be given the role of arbitrating over its own failings if the ‘voluntary redress charter’ is allowed – like putting dracula in charge of the blood bank.

17. Therefore, GeneWatch believes the simplest approach would be to introduce a statutory redress system of strict liability with no defenses (as an adapted option 3 para 165-196) that would be funded by a levy on GM seeds and have claims determined by an independent tribunal system. The level of the levy would be determined each year based on previous or outstanding claims and would be underwritten by the seed industry in situations where sales of GM seed did not meet the requirements. 

18. Under this system, farmers, gardeners, allotment keepers or others who had evidence of GM contamination could claim compensation for economic loss, including consequential loss of future business. The redeemable loss should not be restricted to the 0.9% level, but also compensate for lower levels of contamination if a crop was being produced for a particular market that demanded, say, a 0.1% level. In the case of allotment holders and gardeners, financial compensation could be claimed for loss of amenity and ability to produce non-GM vegetables. Those making claims would have to produce evidence that they had purchased non-GM seed, but the system should be simple and cheap to access.

19. However, because it is conceivable that GM farmers may abuse the system and manage their crops in ways which knowingly cause contamination and then pay the compensation, it is important that an element of punitive damages can be levied and compensation not restricted to direct economic losses. This latter point will be important to ensure that the system drives an effective on-the-ground coexistence system.

20. To facilitate the process and help learn from it, the GM seed industry would be expected to develop and maintain a public register of where GM crops were being grown. When buying GM seed, farmers would inform the company where the seed was to be planted – information that they would require to police the system. The tribunal office would prepare an annual report giving details of cases, how contamination had arisen and whether there were any areas of concern that required action.

21. Under such a scheme, seed companies would have an economic imperative to ensure farmers followed their codes of conduct that would be specified in contracts.  It is likely they would take a precautionary approach because of the economic costs of failing to do so. The GM seed companies could police and inspect the system and reclaim compensation costs if a farmer was shown to have been negligent. In this way, all costs of coexistence and redress for contamination would fall on the industry involved, not upon HM Treasury. Strict liability would have the additional benefit of giving the public confidence that non-GM farmers would not suffer. Since the liability system would have statutory backing and be independently conducted, it would have greater public confidence than the voluntary redress system suggested in the consultation document.

22. In favouring the voluntary approach, DEFRA point to the costs of establishing a statutory system and its complexity.  However, if it is considered that a truly strict liability system will be used to drive coexistence , then the costs overall would be much lower for the Treasury and higher for the GM seed industry. 

A public register of GM crops

23.  The consultation document neglects one of the main advantages of having a public register of GM crops – that it would aid knowledge about their performance and impacts. It would be of particular benefit in understanding how any unanticipated environmental impacts or unexplained cases of contamination may have arisen. It should provide an evidence base upon which future decision making can take place.

24. Not only could a detailed register would assist in the operation of the monitoring required under the Deliberate Release Directive, but also be a useful source of information should any environmental harm arise that could lead to claims for remediation costs under the Environmental Liability Directive. So it is not only co-existence that should be considered in this context.

25. If the approach to a register was adopted as outlined above, it would not be onerous to farmers as they would be supplying information on where GM crops were to be grown to seed suppliers and the costs would be borne by the industry.

Voluntary “GM-free” areas

26. GeneWatch believes that the Government should consider ways in which ‘GM-free’ zones could be established on a statutory basis. Conditions on where GM crops could be grown could be imposed through the marketing consent.
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